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Principles of European Tort
Law

TITLE I. Basic Norm
Chapter 1. Basic Norm
Art. 1:101. Basic norm

(1) A person to whom damage to another is
legally attributed is liable to compensate that
damage.

(2) Damage may be attributed in particular to the
person

a) whose conduct constituting fault has caused it;
or

b) whose abnormally dangerous activity has
caused it; or

¢) whose auxiliary has caused it within the scope
of his functions.

TITLE Il. General Conditions of Liability
Chapter 2. Damage
Art. 2:101. Recoverable damage

Damage requires material or immaterial harm to
a legally protected interest.

Art. 2:102. Protected interests

(1) The scope of protection of an interest
depends on its nature; the higher its value, the
precision of its definition and its obviousness, the
more extensive is its protection.

(2) Life, bodily or mental integrity, human dignity
and liberty enjoy the most extensive protection.

(3) Extensive protection is granted to property
rights, including those in intangible property.

(4) Protection of pure economic interests or
contractual relationships may be more limited in
scope. In such cases, due regard must be had
especially to the proximity between the actor and
the endangered person, or to the fact that the
actor is aware of the fact that he will cause
damage even though his interests are
necessarily valued lower than those of the victim.

(5) The scope of protection may also be affected
by the nature of liability, so that an interest may
receive more extensive protection against
intentional harm than in other cases.

Turkish translation by Tugce Oral and M. Emir Géka.

European Group on Tort Law

Avrupa Haksiz Fiil Hukuku
likeleri

Baslik I. Ana Norm
Bolim 1. Ana Norm
m. 1:101. Ana norm

(1) Baskasina verdigi zarar hukuki olarak
kendisine isnat edilebilen kimse, o zarari tazmin
etmekle sorumludur.

(2) Zarar kigiye 6zellikle,

a) kisinin kusurlu davranigi buna sebep olmussa;
veya

b) kisinin olagandisi tehlikeli faaliyeti buna sebep
olmussa; veya

c) kisinin yardimci sahsi gérevi kapsaminda
buna sebep olmussa

isnat edilebilir.

Baslik Il: Sorumlulugun Genel Sartlan
Boliim 2. Zarar

m. 2:101. Tazmin edilebilir zarar

Zarar, hukuken korunan bir menfaatte maddi
veya manevi eksilmeyi gerektirir.

m. 2:102. Korunan menfaatler

(1) Bir menfaatin korunmasinin kapsami, onun
mahiyetine bagli olarak degisir; menfaatin degeri
ne kadar yiksekse, tanimi ve asikarhgi ne kadar
belliyse, korunmasi o kadar kapsamlidir.

(2) En genis korumadan hayat, viicut batinlagu
veya ruhsal butunlik, insan onuru ve 6zgurlagu
yararlanir.

(3) Genis koruma, gayrimaddi mallar
Uzerindekiler de dahil olmak tzere, ayni haklara
taninir.

(4) Salt malvarligi menfaatlerinin ve s6zlesme
iliskilerinin korunmasinin kapsami daha dar
olabilir. Boyle durumlarda, fail ile tehlikeye atilan
kisi arasindaki yakinlk veya failin, kendi
menfaatlerinin dederinin zarar goreninkilerden
mutlak olarak daha disik olmasina ragmen
zarara yol agacaginin farkinda olmasi g6z
oninde bulundurulur.

(5) Korumanin kapsami sorumlulugun
mahiyetinden de etkilenebilir; bu dogrultuda, bir
menfaate, kasti zarara karsi, diger durumlara
kiyasla daha genis koruma saglanabilir.
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(6) In determining the scope of protection, the
interests of the actor, especially in liberty of
action and in exercising his rights, as well as
public interests also have to be taken into
consideration.

Art. 2:103. Legitimacy of damage

Losses relating to activities or sources which are
regarded as illegitimate cannot be recovered.

Art. 2:104. Preventive expenses

Expenses incurred to prevent threatened
damage amount to recoverable damage in so far
as reasonably incurred.

Art. 2:105. Proof of damage

Damage must be proved according to normal
procedural standards. The court may estimate
the extent of damage where proof of the exact
amount would be too difficult or too costly.

Chapter 3. Causation

Section 1. Conditio sine qua non and
qualifications

Art. 3:101. Conditio sine qua non

An activity or conduct (hereafter: activity) is a
cause of the victim's damage if, in the absence
of the activity, the damage would not have
occurred.

Art. 3:102. Concurrent causes

In case of multiple activities, where each of them
alone would have caused the damage at the
same time, each activity is regarded as a cause
of the victim’s damage.

Art. 3:103. Alternative causes

(1) In case of multiple activities, where each of
them alone would have been sufficient to cause
the damage, but it remains uncertain which one
in fact caused it, each activity is regarded as a
cause to the extent corresponding to the
likelihood that it may have caused the victim’s
damage.

(2) If, in case of multiple victims, it remains
uncertain whether a particular victim’s damage
has been caused by an activity, while it is likely
that it did not cause the damage of all victims,
the activity is regarded as a cause of the damage
suffered by all victims in proportion to the
likelihood that it may have caused the damage of
a particular victim.
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(6) Korumanin kapsamini belirlerken failin
oOzellikle fiilini 6zgurce icra etmekteki ve haklarini
kullanmaktaki menfaatleri ile kamu menfaatleri
de dikkate alinmak zorundadir.

m. 2:103 Zararin mesrulugu

Mesru olmayan faaliyetler veya kaynaklara iligkin
olan zararlar tazmin edilemez.

m. 2:104 Onleyici masraflar

Zarar tehlikesini 6nlemek amaciyla yapilan
masraflar, makul olarak yapildiklar sirece,
tazmin edilebilen zarardir.

m. 2:105 Zararin ispati

Zararin, olagan usul kurallarina gére ispat
edilmesi gerekir. Zararin kesin miktarinin
ispatinin ¢ok gui¢ veya ¢ok masrafli olacagi
hallerde, mahkeme zararin kapsamini yaklagik
olarak takdir edebilir.

Béliim 3. illiyet Bagi

Kisim 1. Conditio sine qua non ve kisitlamalar

m. 3:101 Conditio sine qua non

Bir faaliyet veya davranis (bundan boyle:
faaliyet), bu faaliyetin yoklugunda zarar meydana
gelmeyecek idiyse zarar gorenin zararinin
sebebidir.

m. 3:102 Yarisan sebepler

Her biri tek basina ve ayni anda zarari
dogurmaya elverigli birden ¢ok faaliyetin
bulunmasi halinde, her bir faaliyet, zarar gérenin
zararinin sebebi addedilir.

m. 3:103 Sec¢imlik sebepler

(1) Her biri tek basina zarari dogurmaya elverisli
olup, hangisinin buna gergekten sebep oldugu
belirsiz olan birden ¢ok faaliyetin bulunmasi
halinde, her bir faaliyet, zarar gérenin zararina
sebep olmus bulunabilme olasiligi 6él¢lstinde, bir
sebep addedilir.

(2) Birden fazla zarar gérenden belirli birinin
ugradigi zarara yol acip agmadigi kesin
olmamakla birlikte tim zarar gérenlerin zararina
yol agmamis olma olasilig1 bulunan bir faaliyet
mevcutsa, bu faaliyet, belirli bir zarar gérenin
zararina yol agcmis olma olasihgi dlgusunde tum
zarar gorenlerin ugradidi zararin bir sebebi
addedilir.
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Art. 3:104. Potential causes

(1) If an activity has definitely and irreversibly led
the victim to suffer damage, a subsequent
activity which alone would have caused the
same damage is to be disregarded.

(2) A subsequent activity is nevertheless taken
into consideration if it has led to additional or
aggravated damage.

(3) If the first activity has caused continuing
damage and the subsequent activity later on also
would have caused it, both activities are
regarded as a cause of that continuing damage
from that time on.

Art. 3:105. Uncertain partial causation

In the case of multiple activities, when it is
certain that none of them has caused the entire
damage or any determinable part thereof, those
that are likely to have [minimally] contributed to
the damage are presumed to have caused equal
shares thereof.

Art. 3:106. Uncertain causes within the
victim’s sphere

The victim has to bear his loss to the extent
corresponding to the likelihood that it may have
been caused by an activity, occurrence or other
circumstance within his own sphere.

Section 2. Scope of Liability
Art. 3:201. Scope of Liability

Where an activity is a cause within the meaning
of Section 1 of this Chapter, whether and to what
extent damage may be attributed to a person
depends on factors such as

a) the foreseeability of the damage to a
reasonable person at the time of the activity,
taking into account in particular the closeness in
time or space between the damaging activity and
its consequence, or the magnitude of the
damage in relation to the normal consequences
of such an activity;

b) the nature and the value of the protected
interest (Article 2:102);

c) the basis of liability (Article 1:101);
d) the extent of the ordinary risks of life; and

e) the protective purpose of the rule that has
been violated.
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m. 3:104 Farazi sebepler

(1) Bir faaliyet, zarar gérenin kesin ve geri
dénulemez sekilde zarara ugramasina yol
agmissa, ayni zarari dogurmaya elverisli sonraki
faaliyet g6z ard edilir.

(2) Ancak sonraki faaliyet ek veya daha agir bir
zarara yol agmigsa, dikkate alinir.

(3) ik faaliyet siiregelen zarara sebep olmussa
ve sonraki faaliyet de ayni zarari dogurmaya
elverigliyse, iki faaliyet de ikinci faaliyetin zarara
sebep olabilecegi andan itibaren bu siregelen
zararin sebebi olarak degerlendirilir.

m. 3:105 Belirsiz kismi illiyet

Birden ¢ok faaliyetin zararin tamamina ya da
belirlenebilir herhangi bir kismina yol agmadigi
kesinse, bunlardan zarara (en ufak sekilde dahi)
katki saglamis olma ihtimali bulunanlarin, zarara
esit dlglide sebep oldugu varsayilir.

m. 3:106 Zarar gorenin etki alaninda kalan
belirsiz sebepler

Zarar goren, kendi etki alaninda kalan bir
faaliyet, olay ya da diger bir sartin, kendi
zararina sebep olmus bulunabilme olasiligi
Olcusinde bu zararina katlanir.

Kisim 2. Sorumlulugun kapsami
m. 3:201 Sorumlulugun kapsami

Bir faaliyet, bu boélimUn birinci kismi anlaminda
bir sebep teskil ediyorsa, zararin bir kisiye isnat
edilip edilemeyecegi ve isnadi mimkinse ne
Olcude edilebilecedi,

a) 6zellikle zarara yol agan faaliyetin ve bunun
sonucunun zaman veya mekan itibariyle birbirine
yakinhklari ya da boyle bir faaliyetin olagan
sonuglarina kiyasla zararin agirligi dikkate
alinarak, faaliyet aninda makul bir kisi tarafindan
zararin ongorulebilirligi;

b) korunan menfaatin mahiyeti ve degeri (m.
2:102);

c¢) sorumlulugun dayanagi (m. 1:101);
d) hayatin olagan risklerinin kapsami; ve

e) ihlal edilen normun koruma amaci

gibi faktorlere baghdir.
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TITLE lll. Bases of Liability
Chapter 4. Liability based on fault

Section 1. Conditions of liability based on
fault

Art. 4:101. Fault

A person is liable on the basis of fault for
intentional or negligent violation of the required
standard of conduct.

Art. 4:102. Required standard of conduct

(1) The required standard of conduct is that of
the reasonable person in the circumstances, and
depends, in particular, on the nature and value of
the protected interest involved, the
dangerousness of the activity, the expertise to be
expected of a person carrying it on, the
foreseeability of the damage, the relationship of
proximity or special reliance between those
involved, as well as the availability and the costs
of precautionary or alternative methods.

(2) The above standard may be adjusted when
due to age, mental or physical disability or due to
extraordinary circumstances the person cannot
be expected to conform to it.

(3) Rules which prescribe or forbid certain
conduct have to be considered when
establishing the required standard of conduct.

Art. 4:103. Duty to protect others from
damage

A duty to act positively to protect others from
damage may exist if law so provides, or if the
actor creates or controls a dangerous situation,
or when there is a special relationship between
parties or when the seriousness of the harm on
the one side and the ease of avoiding the
damage on the other side point towards such a
duty.

Section 2. Reversal of the burden of proving
fault

Art. 4:201. Reversal of the burden of proving
fault in general

(1) The burden of proving fault may be reversed
in light of the gravity of the danger presented by
the activity.

(2) The gravity of the danger is determined
according to the seriousness of possible damage
in such cases as well as the likelihood that such
damage might actually occur.
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BASLIK lll. Sorumlulugun Temelleri
Boliim 4. Kusura Dayanan Sorumluluk

Kisim 1. Kusura dayanan sorumlulugun
sartlan

m. 4:101. Kusur

Bir kisi, gerekli davranig dl¢isinin kasten veya
ihmali olarak ihlali sebebiyle kusur sorumlulugu
temelinde sorumludur.

m. 4:102 Gerekli davranis olg¢iisii

(1) Gerekli davranis 6lgusu, makul bir kiginin,
ayni sartlarda bulunacagi davranis olup; 6zellikle
korunan somut menfaatin mahiyeti ve degerine,
faaliyetin tehlikeliligine, faaliyette bulunan kigiden
beklenen uzmanliga, zararin 6ngorulebilirligine,
ilgililer arasindaki iliskinin yakinligina veya 6zel
glvene ve Onleyici ya da alternatif yollarin
erisilebilirligine ve maliyetine baghdir.

(2) Yukaridaki 6lcl, yas, zihinsel veya fiziksel
engel ya da olaganustu durumlar sebebiyle
kisiden ona uygun davranmasi beklenemezse,
hafifletilebilir.

(3) Gerekli davranis 6lglisu tespit edilirken, belirli
davranislari emreden veya yasaklayan kurallar
dikkate alinir.

m. 4:103. Bagkalarini zarardan koruma
yukumliilugii

Bagkalarini zarardan korumak igin olumlu
davranigta bulunma yukimlalagu, hukuk duzeni
bunu éngoriyorsa ya da fail tehlikeli bir durumu
yaratiyor veya bunu kontrol ediyorsa ya da
taraflar arasinda 6zel bir iliski varsa veyahut bir
tarafin ugrayacagi zararin agirhgi karsisinda
diger tarafin zarardan kaginmasinin kolayligi
bdyle bir yukimlilige isaret ediyorsa ortaya
cikabilir.

Kisim 2. Kusuru ispat yiikiiniin tersine
cevrilmesi

m. 4:201. Genel olarak kusuru ispat yukiinin
tersine gevrilmesi

(1) Faaliyetten kaynaklanan tehlikenin buyuklagu
dikkate alinarak kusuru ispat yuku tersine
cevrilebilir.

(2) Tehlikenin blyukligu, olasi zararin boyle
durumlardaki agirligina ve bu zararin gergekten
meydana gelme olasiligina gore belirlenir.
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Art. 4:202. Enterprise Liability

(1) A person pursuing a lasting enterprise for
economic or professional purposes who uses
auxiliaries or technical equipment is liable for any
harm caused by a defect of such enterprise or of
its output unless he proves that he has
conformed to the required standard of conduct.

(2) ,Defect” is any deviation from standards that
are reasonably to be expected from the
enterprise or from its products or services.

Chapter 5. Strict liability

Art. 5:101. Abnormally dangerous activities

(1) A person who carries on an abnormally
dangerous activity is strictly liable for damage
characteristic to the risk presented by the activity
and resulting from it.

(2) An activity is abnormally dangerous if

a) it creates a foreseeable and highly significant
risk of damage even when all due care is
exercised in its management and

b) it is not a matter of common usage.

(3) A risk of damage may be significant having
regard to the seriousness or the likelihood of the
damage.

(4) This Article does not apply to an activity
which is specifically subjected to strict liability by
any other provision of these Principles or any
other national law or international convention.

Art. 5:102. Other strict liabilities

(1) National laws can provide for further
categories of strict liability for dangerous
activities even if the activity is not abnormally
dangerous.

(2) Unless national law provides otherwise,
additional categories of strict liability can be
found by analogy to other sources of comparable
risk of damage.

Chapter 6. Liability for others

Art. 6:101. Liability for minors or mentally
disabled persons

A person in charge of another who is a minor or
subject to mental disability is liable for damage
caused by the other unless the person in charge
shows that he has conformed to the required
standard of conduct in supervision.
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m. 4:202. isletme sorumlulugu

(1) Ekonomik veya mesleki amaclarla, bir
isletmeyi yardimci sahis veya teknik ekipman
kullanarak slrekli olarak igleten bir kisi, bu
isletmenin veya bunun c¢iktisinin bir eksikliginin
sebep oldugu bitin zararlardan sorumludur;
medgerki, gerekli davranis dlglistiine uygun
davrandigini ispat etsin.

(2) “Eksiklik” isletmeden veya bunun Grtnleri ya
da hizmetlerinden makul olarak beklenen
standartlardan herhangi bir sapmay: ifade eder.

Boliim 5. Tehlike Sorumlulugu

m. 5:101. Olagandisi tehlike arz eden
faaliyetler

(1) Olagandisi tehlikeli bir faaliyette bulunan kisi,
faaliyetin arz ettigi tipik tehlikeye 6zgi ve onun
sonuglarindan dodan zarardan kusursuz olarak
sorumludur.

(2) Bir faaliyet,

a) yurutilmesinde bitin 6zen gosterilmis olsa
dahi 6ngdrulebilir ve cok dnemli bir zarar riski
doguruyorsa ve

b) yaygin olarak bulunulan bir faaliyet degilse,
olagandigi tehlikelidir.

(3) Zarar riski, zararin agirhgina veya
gergeklesme ihtimalinin yiksekligine gére dnemli
sayilabilir.

(4) Bu madde, bu ilkelerdeki baska bir hiikiim
veya herhangi bagka bir ulusal hukuk ya da
uluslararasi antlagsma tarafindan 6zel olarak
tehlike sorumluluguna tabi tutulan bir faaliyete
uygulanmaz.

m. 5:102. Diger tehlike sorumluluklari

(1) Ulusal hukuklar, faaliyet olagandisi tehlikeli
olmasa dahi, tehlikeli faaliyetler icin baskaca
tehlike sorumlulugu halleri 6ngorebilir.

(2) Ulusal hukukta aksi 6ngoérilmedikge, zarar
riskinin benzer oldugu diger kaynaklar igin de
kiyasen ek tehlike sorumlulugu hélleri
yaratilabilir.

Boélum 6. Bagkalarinin Fiilinden Sorumluluk

m. 6:101. Kiigiiklerin veya zihinsel engellilerin
fiilinden sorumluluk

Kuglk veya zihinsel engelli olan bir baskasini
g6zeten kisi, bunlarin verdigi zarardan
sorumludur; megerki gézetimde gerekli davranis
Olclsline uydugunu ispatlasin.
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Art. 6:102. Liability for auxiliaries

(1) A person is liable for damage caused by his
auxiliaries acting within the scope of their
functions provided that they violated the required
standard of conduct.

(2) An independent contractor is not regarded as
an auxiliary for the purposes of this Article.

TITLE IV. Defences

Chapter 7. Defences in general

Art. 7:101. Defences based on justifications

(1) Liability can be excluded if and to the extent
that the actor acted legitimately

a) in defence of his own protected interest
against an unlawful attack (self-defence),

b) under necessity,

c) because the help of the authorities could not
be obtained in time (self-help),

d) with the consent of the victim, or where the
latter has assumed the risk of being harmed, or

e) by virtue of lawful authority, such as a licence.

(2) Whether liability is excluded depends upon
the weight of these justifications on the one hand
and the conditions of liability on the other.

(3) In extraordinary cases, liability may instead
be reduced.

Art. 7:102. Defences against strict liability

(1) Strict liability can be excluded or reduced if
the injury was caused by an unforeseeable and
irresistible

a) force of nature (force majeure), or

b) conduct of a third party.

(2) Whether strict liability is excluded or reduced,
and if so, to what extent, depends upon the
weight of the external influence on the one hand
and the scope of liability (Article 3:201) on the
other.
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m. 6:102. Yardimci sahislarin fiilinden
sorumluluk

(1) Bir kisi, gérevi kapsaminda faaliyet gésteren
yardimci sahislari tarafindan verilen zararlardan,
bu sahislar gerekli davranig dlgtsuni ihlal ettigi
slrece, sorumludur.

(2) Bu madde cergevesinde, bagimsiz yuklenici,
yardimcli sahis sayllmaz.

BASLIK IV. Sorumlulugu Kaldiran veya
Sinirlandiran Sebepler

Boliim 7. Genel Olarak

m. 7:101. Hukuka uygunluk sebepleri ve
sorumlulugu sinirlandiran sebepler

(1) Fail hukuka uygun davrandigi takdirde ve
Olclde,

a) hukuka aykiri bir saldiri karsisinda kendi
menfaatlerini koruyorsa (hakli savunma),

b) zorunluluk hali varsa,

c) yetkililerin yardiminin zamaninda elde
edilemeyecegi bir durum varsa,

d) zarar gorenin rizasi varsa veya zarar goren,
zarara ugrama riskini goéze almigsa, ya da

e) kanuna uygun olarak verilmis lisans gibi bir
yetkiye dayaniyorsa,

sorumluluk kaldirilabilir.

(2) Sorumlulugun kaldinlip kaldiriimayacagi, bir
yandan bu hukuka uygunluk sebeplerinin
agirligina, diger yandan sorumlulugun sartlarina
baghdir.

(3) Olaganustu durumlarda sorumlulugun
kaldiriimasi yerine sinirlanmasi da mimkuanddir.

m. 7:102. Tehlike sorumlulugunu kaldiran
veya sinirlandiran sebepler

(1) Tehlike sorumlulugu, zarar 6ngoérilemez ve
engellenemez bir

(a) doga olayi (force majeure), veya

(b) Gglincu kisinin davranisindan
kaynaklaniyorsa

kaldirilabilir veya sinirlandirilabilir.

(2) Tehlike sorumlulugunun kaldiriimasi ya da
sinirlandiriimasi, sinirlandiriliyorsa bunun
Olcusl, bir yandan dis etkinin agirhdina, diger
yandan sorumlulugun kapsamina (m. 3:201)
baghdir.
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(3) When reduced according to paragraph (1)(b),
strict liability and any liability of the third party are
solidary in accordance with Article 9:101 (1)(b).

Chapter 8. Contributory conduct or activity

Art. 8:101. Contributory conduct or activity of
the victim

(1) Liability can be excluded or reduced to such
extent as is considered just having regard to the
victim’s contributory fault and to any other
matters which would be relevant to establish or
reduce liability of the victim if he were the
tortfeasor.

(2) Where damages are claimed with respect to
the death of a person, his conduct or activity
excludes or reduces liability according to para. 1.

(3) The contributory conduct or activity of an
auxiliary of the victim excludes or reduces the
damages recoverable by the latter according to
para. 1.

TITLE V. Multiple Tortfeasors
Chapter 9. Multiple Tortfeasors

Art 9:101 Solidary and several liability:
relation between victim and multiple
tortfeasors

(1) Liability is solidary where the whole or a
distinct part of the damage suffered by the victim
is attributable to two or more persons. Liability is
solidary where:

a) a person knowingly participates in or
instigates or encourages wrongdoing by others
which causes damage to the victim; or

b) one person’s independent behaviour or
activity causes damage to the victim and the
same damage is also attributable to another
person.

C) a person is responsible for damage caused by
an auxiliary in circumstances where the auxiliary
is also liable.

(2) Where persons are subject to solidary
liability, the victim may claim full compensation
from any one or more of them, provided that the
victim may not recover more than the full amount
of the damage suffered by him.
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(3) Sorumlulugun fikra (1)(b)'ye goére
sinirlanmasi halinde, tehlike sorumlulugu ve
Gclncd kisinin herhangi bir sorumlulugu m. 9:101
(1)(b)'ye uygun olarak muteselsildir.

Boliim 8. Miiterafik Davranig veya Faaliyet

m. 8:101. Zarar gorenin miiterafik davranigi
veya faaliyeti

(1) Sorumluluk, zarar gorenin muterafik kusuruna
ve zarar goren, fail olsaydi onun sorumlulugunu
dogurmak veya sinirlandirmak bakimindan
hakkaniyete uygun olacak diger herhangi bir
duruma karsilik geldigi élgctide kaldirilabilir ya da
sinirlandirilabilir.

(2) Tazminat bir kisinin olimdayle iligkili olarak
talep ediliyorsa, 6lenin davranisi ya da faaliyeti 1.
fikraya gore sorumlulugu kaldirir veya
sinirlandirir.

(3) Zarar goérenin yardimci sahsinin muterafik
davranigi veya faaliyeti de zarar goren tarafindan
elde edilebilecek tazminati 1. fikraya gore kaldirir
veya sinirlandirir.

BASLIK V. Faillerin Coklugu
Boliim 9. Faillerin Coklugu

m. 9:101 Miteselsil sorumluluk ve miisterek
sorumluluk: zarar goren ile birden ¢ok fail
arasindaki iligki

(1) Zarar goérenin ugradidi zararin tamami veya
belirli bir parcasi iki ya da daha fazla kisiye isnat
edilebiliyorsa sorumluluk mateselsildir.
Sorumluluk,

a) bir kisi, baskalarinin zarar gérenin zararina
sebep olan hukuka aykiri fiiline bilerek katilir
veya bunu tahrik ya da tesvik ederse; veya

b) bir kisinin bagimsiz davranisi veya faaliyeti
zarar gorenin zararina sebep olmussa ve ayni
zarar, baska bir kisiye de isnat edilebiliyorsa;
veya

¢) yardimci sahsin verdigi zarardan bir kiginin
sorumlu oldugu durumlarda, bu zarardan
yardimci sahsin da sorumlu tutulabildidi hallerde,

muteselsildir.

(2) Kigilerin muteselsilen sorumlu oldugu
hallerde, zarar géren her birinden veya birden
fazlasindan tazminatin tamamini talep edebilir;
ancak zarar goren ugradig! zarar miktarinin
tamamindan fazlasini elde edemez.
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(3) Damage is the same damage for the
purposes of paragraph (1)(b) above when there
is no reasonable basis for attributing only part of
it to each of a number of persons liable to the
victim. For this purpose it is for the person
asserting that the damage is not the same to
show that it is not. Where there is such a basis,
liability is several, that is to say, each person is
liable to the victim only for the part of the
damage attributable to him.

Art 9:102 Relation between persons subject
to solidary liability

(1) A person subject to solidary liability may
recover a contribution from any other person
liable to the victim in respect of the same
damage. This right is without prejudice to any
contract between them determining the allocation
of the loss or to any statutory provision or to any
right to recover by reason of subrogation [cessio
legis] or on the basis of unjust enrichment.

(2) Subject to paragraph (3) of this Article, the
amount of the contribution shall be what is
considered just in the light of the relative
responsibility for the damage of the persons
liable, having regard to their respective degrees
of fault and to any other matters which are
relevant to establish or reduce their liability. A
contribution may amount to full indemnification. If
it is not possible to determine the relative
responsibility of the persons liable they are to be
treated as equally responsible.

(3) Where a person is liable for damage done by
an auxiliary under Article 9:101 he is to be
treated as bearing the entire share of the
responsibility attributable to the auxiliary for the
purposes of contribution between him and any
tortfeasor other than the auxiliary.

(4) The obligation to make contribution is
several, that is to say, the person subject to it is
liable only for his apportioned share of
responsibility for the damage under this Article;
but where it is not possible to enforce a judgment
for contribution against one person liable his
share is to be reallocated among the other
persons liable in proportion to their responsibility.
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(3) Zarar goérene karsi sorumlu olan kigilerden
birine zararin bir kisminin isnat edilebilmesi igin
makul bir dayanak olmadikca, zarar, yukarida
fikra 1(b)'deki zarar ile ayni anlamdadir. Bu
dogrultuda, zararin ayni anlamda olmadigini
iddia eden kisi bunu ispat yiku altindadir. Bu
ispat edildigi takdirde sorumluluk musterektir;
bagka bir ifadeyle, her bir kisi, yalnizca zararin
kendisine isnat edilebilen kismi i¢in zarar gérene
karsi sorumludur.

m. 9:102 Miteselsil sorumlular arasindaki i¢
iligki

(1) Miteselsil sorumluluga tabi olan kisi, zarar
goOrene karsi ayni zarardan sorumlu olan diger
kisilere pay! oraninda riicu edebilir. Bu hak,
sorumlularin herhangi bir s6zlesmeyle aralarinda
zararin nasil paylastirilacagini belirlemelerine
veya herhangi bir yasal dizenlemeye ya da
halefiyete veya sebepsiz zenginlesmeye
dayanan herhangi bir talep hakkina halel
getirmez.

(2) Bu maddenin (3). fikrasi sakli olmak Uzere,
ridcunun miktari, her bir sorumlunun kusuru
oraninda ve sorumlulugunu dogurmakta veya
sinirlandirmakta etkili olan herhangi bir diger
olgu dikkate alinarak, sorumlu kisilerin zarardan
sorumluluk orani 1g1ginda adil sekilde belirlenir.
Rucu, tazminat miktarinin tamamina denk
dusebilir. Sorumlu kisilerin sorumluluk oranlarinin
tespiti mimkan degilse, bunlar esit olarak
sorumlu sayilir.

(3) Bir kisi, madde 9:101 kapsaminda yardimci
sahsi tarafindan verilen zarardan sorumluysa, bu
kisinin, yardimci sahsi disindaki diger failler ile
arasindaki ricu iligkisi bakimindan, yardimci
sahsina isnat edilebilecek sorumluluk oraninin
tamami igin sorumlu oldugu varsayilir.

(4) Ricu edilmesi halinde yukiumluluk
musterektir; baska bir ifadeyle, riicu edilen kisi
bu madde kapsaminda yalnizca tayin edilmis
sorumluluk payi oraninda sorumludur; ancak
sorumlu kisilerden biri hakkindaki rucuya iligkin
mahkeme kararinin icrasit mumkuin olmazsa, bu
kisininpayi diger sorumlu Kigiler arasinda
sorumluluk paylari oraninda dagitilir.



European Group on Tort Law

TITLE VI. Remedies

Chapter 10. Damages

Section 1. Damages in general

Art. 10:101. Nature and purpose of damages

Damages are a money payment to compensate
the victim, that is to say, to restore him, so far as
money can, to the position he would have been
in if the wrong complained of had not been
committed. Damages also serve the aim of
preventing harm.

Art. 10:102. Lump sum or periodical
payments

Damages are awarded in a lump sum or as
periodical payments as appropriate with
particular regard to the interests of the victim.

Art. 10:103. Benefits gained through the
damaging event

When determining the amount of damages
benefits which the injured party gains through the
damaging event are to be taken into account
unless this cannot be reconciled with the
purpose of the benefit.

Art. 10:104. Restoration in kind

Instead of damages, restoration in kind can be
claimed by the injured party as far as it is
possible and not too burdensome to the other
party.

Section 2. Pecuniary damage

Art. 10:201. Nature and determination of
pecuniary damage

Recoverable pecuniary damage is a diminution
of the victim’s patrimony caused by the
damaging event. Such damage is generally
determined as concretely as possible but it may
be determined abstractly when appropriate, for
example by reference to a market value.

Art. 10:202. Personal injury and death

(1) In the case of personal injury, which includes
injury to bodily health and to mental health
amounting to a recognised illness, pecuniary
damage includes loss of income, impairment of
earning capacity (even if unaccompanied by any
loss of income) and reasonable expenses, such
as the cost of medical care.

(2) In the case of death, persons such as family
members whom the deceased maintained or
would have maintained if death had not occurred
are treated as having suffered recoverable
damage to the extent of loss of that support.
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BASLIK IV. Alacaklinin Haklan

Boliim 10. Tazminat

Kisim 1. Genel olarak tazminat

m. 10:101. Tazminatin mahiyeti ve amaci

Tazminat, zarar gdreni tazmin eden, baska bir
ifadeyle, dava edilen haksizlik meydana
gelmeseydi bulunacagdi duruma, paranin
yapabilecegdi kadariyla, yeniden getiren bir miktar
paranin édenmesidir. Tazminat, zarari dnleme
amacina da hizmet eder.

m. 10:102. Bir defada veya irat seklinde
6deme

Tazminatin bir defada veya irat seklinde
o6denmesine, zarar goérenin menfaatleri 6zellikle
dikkate alinarak, uygun sekilde hikmedilir.

m. 10:103. Zarar verici olay vasitasiyla elde
edilen menfaatler

Tazminatin belirlenmesinde, zarar verici olay
vasitasiyla zarar goren tarafin elde ettigi

menfaatler de dikkate alinir; megerki dikkate
alinmasi ilgili menfaatin amaciyla bagdassin.

m. 10:104. Aynen telafi

Karsi taraf igin ¢ok kiilfetli olmadigi ve mimkin
oldugu surece, zarar goren taraf¢a tazminat
yerine aynen telafi talep edilebilir.

Kisim 2. Maddi Zarar

m. 10:201. Maddi zararin mahiyeti ve
belirlenmesi

Tazmin edilebilir maddi zarar, zarar verici olay
sebebiyle zarar gbérenin malvarligindaki
azalmadir. Boyle bir zarar, genellikle, mimkuin
oldugunca somut sekilde belirlenir; ancak uygun
oldugunda soyut olarak da, érnegin, rayi¢
degerine bagvurularak, belirlenebilir.

m. 10:202. Bedensel zarar ve oliim

(1) Vicut sagligina veya Kabul edilmis bir
hastaliga yol agacak sekilde ruh sagligina verilen
zarari igeren bedensel zarar halinde, maddi
zarar; gelir kaybini, calisma guctnin azalmasini
(buna, herhangi bir gelir kaybi refakat etmese
bile) ve tibbi bakim masraflari gibi makul giderleri
icerir.

(2) Oliim halinde, dlenin gegindirdigi veya 6lim
meydana gelmemis olsaydi gegindirecegi aile
Uyeleri gibi kisiler, bu destegin kaybi 6l¢iistinde
tazmin edilebilir zarara ugramis sayilir.
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Art. 10:203. Loss, destruction and damage of
things

(1) Where a thing is lost, destroyed or damaged,
the basic measure of damages is the value of the
thing or the diminution in its value and for this
purpose it is irrelevant whether the victim intends
to replace or repair the thing. However, if the
victim has replaced or repaired it (or will do so),
he may recover the higher expenditure thereby
incurred if it is reasonable to do so.

(2) Damages may also be awarded for loss of
use of the thing, including consequential losses
such as loss of business.

Section 3. Non-pecuniary damage
Art. 10:301. Non-pecuniary damage

(1) Considering the scope of its protection
(Article 2:102), the violation of an interest may
justify compensation of non-pecuniary damage.
This is the case in particular where the victim has
suffered personal injury; or injury to human
dignity, liberty, or other personality rights. Non-
pecuniary damage can also be the subject of
compensation for persons having a close
relationship with a victim suffering a fatal or very
serious non-fatal injury.

(2) In general, in the assessment of such
damages, all circumstances of the case,
including the gravity, duration and consequences
of the grievance, have to be taken into account.
The degree of the tortfeasor’s fault is to be taken
into account only where it significantly
contributes to the grievance of the victim.

(3) In cases of personal injury, non-pecuniary
damage corresponds to the suffering of the
victim and the impairment of his bodily or mental
health. In assessing damages (including
damages for persons having a close relationship
to deceased or seriously injured victims) similar
sums should be awarded for objectively similar
losses.

Section 4. Reduction of damages
Art. 10:401. Reduction of damages

In an exceptional case, if in light of the financial
situation of the parties full compensation would
be an oppressive burden to the defendant,
damages may be reduced. In deciding whether
to do so, the basis of liability (Article 1:101), the
scope of protection of the interest (Article 2:102)
and the magnitude of the damage have to be
taken into account in particular.
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m. 10:203. Esyanin kaybi, tahribati ve esyaya
verilen zarar

(1) Bir seyin kaybedilmesi, tahrip edilmesi veya
zarar gérmesi hélinde, tazminat talebi kural
olarak seyin degeri veya degerinde meydana
gelen azalmadan ibarettir; bu kapsamda, zarar
gorenin o seyi degistirmeye veya onarmaya
niyetli olup olmadig dikkate alinmaz. Ancak
zarar goren bunu degistirmis veya onarmissa (ya
da dyle yapacaksa), bu sekilde Ustlendigi daha
yuksek gideri, makul oldugu sirece, tazmin
edebilir.

(2) Seyin kullaniminin kaybi sebebiyle de
tazminata hikmedilebilir; bunun kapsamina is
kaybi gibi takip eden zararlar da dahildir.

Kisim 3. Manevi zarar
m. 10:301. Manevi zarar

(1) Bir menfaatin ihlali, bunun koruma kapsamina
g6re (m. 2:102), manevi zararin tazminini hakli
kilabilir. Ozellikle zarar gérenin bedensel zarara
ugramasi; veya insan onurunun, 6zgurliginun
ya da diger kisilik haklarinin zarar gérmesi,
manevi zararin tazminini hakl kilabilir. Olimcdil
veya o6limcul olmamakla birlikte ¢ok ciddi bir
bedensel zarara maruz kalan zarar goren ile
yakin bir iligkisi olan kigiler icin de manevi zararin
tazmini mimkindar.

(2) Genel olarak, bdyle tazminatlarin takdirinde,
ihlalin agirhgi, suresi ve sonuglari da dahil olmak
Uzere durumun butin kosullar dikkate alinmak
zorundadir. Failin kusurunun agirhgi yalnizca
zarar gorenin zararini 6nemli él¢ctde
agirlastirmasi héalinde dikkate alinir.

(3) Bedensel zarar hallerinde, manevi zarar,
zarar gorenin istirabina ve vicut ya da ruh
sagliginin bozulmasina karsilik gelir. Tazminatin
takdirinde (6len veya ¢ok ciddi bir zarara maruz
kalan zarar goren ile yakin bir iligkisi olan kigiler
de dahil olmak Uzere), objektif olarak benzer
zararlar igin benzer tazminat miktarlarina
hikmedilmelidir.

Kisim 4. Tazminatin indirilmesi
m. 10:401. Tazminatin indirilmesi

istisnai bir durumda, taraflarin ekonomik
durumlari dikkate alindiginda, tam tazminata
hikmedilmesi davalinin mahvina sebep olacak
bir yiik teskil edecekse, tazminat indirilebilir.
indirim yapilip yapilmayacagina karar verilirken,
Ozellikle, sorumlulugun dayanagi (m. 1:101),
menfaatin korunma kapsami (m. 2:102) ve
zararin buyukligu dikkate alinir.
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